D

ISRARL DLTSNCE  PORCRS

VR

\

/1.

e B AP P
T Ol | 2+~ 'f',,,.'."(:nw.-/": ' licinary Inqnity Pil’c/ 167
Eé < driee U g b : o
= — Yrelinminary Tnouirg, ‘ |
leZ] | — Wl Bbs Bon 't 7o
<,Z): | . Before: Sgan-Aluf I, Yecrushalmf ?/' f
v-—{ . .
q & . : : LA
S DECISIOU (:'2 Q( I,_,((;‘
8 8 R 0 ‘ / 9 2—‘

+ 1le¢ On T‘mrodav am June, 1967, at apptoxinatelv 1400 hours, aircmft

of the Israel Alr Forca attacked a vessel situated about 20 nilea o ':.-*
north-west of El-Ariah, and some 14 miles off the shora of Bardaail. _hv _ ;i
About half an lhour later torpedo boat of the Israel ravy ate acLed

the same vessel and hit it vith a torpedo, Soon, during thc gttack

by the torpedo boats, 1t became clcnr that the vcssel thought to be an
encay ship, was a veasel nnnzd "Liberty", of the United States llavy,

The attack was lmmediately bro~en—o£f but most regre:cably, only nf:er,

a3 transpired, loss of 1life and material dnnage had been cau.ed.

2. In order.to uadetstand the chain of cirnumstances uhicb IEud to
this infortunate incident, a aumber “of the events unich p:eceded it, nust

" be reviewed.

3¢ The incident occured on the foruth day of the war, )On that cay the
towns of Gaza and El-Arish, aanuell as thé &rca extendicg to the Suez Canal
vere already in the hands of our forces., Although our cozmand of tke sir

. was absolute, our forces were still conducting battles “dn Sinai and Kaval

_ operations were being carried out on the day of the incileat. In the

hour# before noon, naval engagements were taking place along the coast nf

Israel and an eaemy subnarine was believed to be suak by the Naval Forces

(nota:  there 2 no cnnfiruatinp for this from intellicance sources), -

4. Before moon, batween 1100 and 1200 hours, liavy il,Q. received reports
from two separate sources, according to which El-Arish was beleg shelled

fron tﬂb sca, The Naval representative at Air Force 1.Q. wvas ordered .

/



to check the ercdibility of the report. Thic officer got in touch vtth.

Alr Forca Operations Branch, ond wes told that the sourco ‘of the report
was the Alr-Ground-Support Officer, 'Immediatoly therod“ter b' var
inforzed by the Maval :epreaentativc at ‘;ELQ’ that the tnfornntian about
'the shelling received by then originatcd £xom SOuthetn Conmand,

. fIt is to.bo noccd that the reports from Southern Command about

the shalling were also ace ~p.u1cd by informa :1~n, that two vessels had

been observed approadhins the coast, .

5+ At 1205 bours an order was given to threc torpedo boats of the division
8t Ashdod to proceed in the direction of El-Arish, Reports sbout the’

. o 3
shellinz continued to recaca G,é;%.IOpe:aginﬁs, and pressurod was exerted

on the Naval ropresentative, on the liges at “the coast has bcen shelled

I
for hours, and you = the Navy = are mot #eaccing. The Naval tcpresentativc

contactsd Navy“ll.Q. sud prb?osed o iumadiate action. He was informed that
torpedo boats haa been sent to tne spot to locate the target, and it had
also been, agreed with the Naval reprcacntativo at Air Force B.Q., that as

soon as the to:pedo boats locate the target, aircraft vould be dispatched,

In the weantine, the'commander of the torpedo boat division, who had alrcady
deen proceeding fa the direction ordcred vas 1n£orncd about the shclling of
the El-Arish coast and ae was ordered to cstablioh radio contact with the

aircraft as soon as tucy appearcd over the target,

.
.

6. According to the division log-book a target vas located at 13,41 hours
situated at a distance of about 20 wiles morth of Bl-Arisb. Tte ditision

vas ordered "to close ia and 1dcn:1fy the target”, and reported that the

unidentified target was moving at a specd of 30 knote ucatvards -— that is,

A

fn the direction of Port Said, _ _ o .
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A few niunutues later, tie Division Commandar r2posted that tho tar“ct, now

17 nfles fxum him, was woving at a opeed of 28 knots, aud since he could
not bvortnxe 1t, he reguested the ei":cc\ cf aircraft touards it, The

v
Division Camander elso reported that t:9 tarpet had changed ite ucvlgational_.

. diroction i

7, As a result of the requestAof the Yavy H.Q, through its represcntative
with the Adr Foréaq aireraft vas éispa:chad'to the turaet, The aireras: -
carried out a xun over the ship in an attempt to identify {t. Acecording
to their ptatements, they‘ucte looiing for a flag, but fﬁ#ﬁd nonc; ligewisc
no other identification mark was observed, As agafnst this, 4t v;s
eat blished that the painting of the chip was grey (the color of a warsbip).
and tvo guns were situated in the bow., This was reported to H,.Q,

On the assuaptioa that they wero facing an cochy target en order was
'given'to'£he bircraft to, attack. During the first stage of the attack the
aircraft strafed the chip vith cannon und wachine guns, aad duricz the
sccond atage dropped boubs on it, which czused fires, aend smoke vas seen
to rise fraox the ehip, .

| Tue aircraft was ordered to lcave the targct; to allow the torpedo

boats, which had mecsuhilo drawn near, to engaze in atteck, §u: during the -
last xun a lovflying aircraft obscrved the uarking "CER - 5" on fhc hulll
of tte ship, -
8. Tpon recnlpt’o‘ the 1nfotnation ahout the narLin», 80 o;scrvcd by the
pilot,;. an order was transmittcd/io the torpcdo boat diviszon Dot to attack
the ship, since its 1dcnti£ic;:ion right not be correct, .

The Division Cor=ander was ordcrcdgté appioich the ship ia oxdcr-é;

catualish visual coatsct and to identif Zy 4t, The order vns.cnrtied out,‘and



the Commander rzported that tha shiy 2ppearcd to be a ae”*'nnt or supply
vesscl, The Division Cbnmander also signalled tu. sh(p and rcqucatcd ics
idontification, but the latcer repited vith a siunnl ncaning "idcn:tly
yourself first", Meanwhile the Divisxon Ceamandex vas consultino and peruaing
. bookNon the 1denc1££cation o 4rab Navies and moking ccapari.éns.wtth the
target secn by h;n, he caze to the sonclusion that ho was confton ing -
an Egytian Supply chip by the nznme of "El-Xasir", At the some tina the
' cozazader of another torpedo boat of tke divisioa informed: hin, tuat ke also
bad ideatified the ship as the Egyptian "Zl-Kasir", and :nun at 14.36 heurs
tho Division Comender suthorized the division to attack with torpedoes,
And {n fact a' torpedo was fired at the ship and hit it. Only at a later
.ttage, vhan one of the.torpedo boats approached the ship from the otﬂar
$ide were the wmarkings “CTR = 5" noticed on the hull, ezd then the final
order vas given to break off the attuck, - ‘ .-
. It is to bz noted that throughou; the contact mo Azericen or any other
flazra;poarcd oa the ship, and it wes oniy & helicopter, sent after the
attack in order to remder assistancc - 1if nece.sary — vaich noticed a :nall
Anerican Flap £1ying.over the target, At that stoge the vessel was figglly

identified as en audio-surveillance ship of the U,S, MNavy,

9. Although at no stage of the 1nq§iry wvas any evidence brousht on the

results of the attack, it is reasonable to assue, in view of the testimony
as to the nature of thé hits, that loss_pf iite, &c well as mftcrial darage
to the ship, mas caused.. ievertheless, according to the evidence presented
to me, the ship tucceeded in leaving the area of the incident under its- oun

pover,without requiring the asélc:auce'offercd."

10, I have briefly described the incideat; in coasequence of which a

" plaint has been submitted to me by tho Caief Hilitary Prosccutot, in

var *



Qcccxd:n:a vith the iaattu.txons of tue Hilirery Advocace General, to

hold a prelininary 1nquiry, since {n his view offcnces had br-a committad
vhich a nilitary court is conpetent to try, But before I deal with the

Séven counts of thc plnint, I sust briefly deseribe a auler of tJEts

which help to explain the backgrouud of the plaint, and without which 1t cannoé

be undnratoad. D

11,  On tke day of the incxaeu-, &t 04,10 nou.., an aixcra~: vith e taval
observer on board, set out on an ait reconaai.s.ncc niscion, and reported ﬁ
at approxinatcly 06,00 hours, the 1ocation of a ship 70 nilea vestward of Tel
Aviv, The ship was later identified as @ supply vessel of the Anericun havy.
At about 09,00 hours an Israel aircra:t flying over ‘the $6a, reported that
some 20 miles north of El-Arish £t had observed a warghip uhicg had opened
. fire on him vhen bhe tried to identify 1t, During the debriziiung of the pilot '
8t.09.40 hours, it appeared that the report ghout the firdng vas unfounded,
. anod that.the'ship wag “coloare& grey, very bulky end the bridpa enidships”™,

At 10.55 hours the Faval Liatson Officer at Aflr Forca H.Q. reported to
havy H.Q. tﬁat the ship about whick ke hzi reportcd earlier in tle moru;ng
was an electtomagnetic audio~surveillance ship of the U.S.'Havy, named
Liderty, whose marking was G.T;R. - 5. At the saze tine tkd Act1337Chzef of

Naval Operastions was present at Navy H.Q.

12.  Upon receiving the informatfon froz the rebonnais ance alrcraft zyout
the locatioa of the ship, as mcn?ifncd above, it was marked ca tha Cerhag

Infornation Centre Table at_Navy H.Q. &t first the object was marked in red,

weaning an unidentiiied target; afterwards, when tke ship was identificd as .
& supply vessal of the Anerican Havy, it was marked in gtees, 1,2, :.neut al
ship, At about 11,00 hours, after the Acting Cailef of Naval Odperations had
Teceived the report, as above 6tated, froa the Liaison $Sfice .st Air Potco

e

H.Q., and had understood, as he testified, that {t referrecd to.thc target,
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the location of which wasicorrcct at 05,00 hours 4n the sorninz, he ordered
its erasurc froa the tablé. slace he had no information as to its licacion

at the time of the report.,.

Accordingly,it 1s clear that froa the mazent vhen reports sbout the
. ehexiino ‘of the const of El-Arish were receivaed, and of the coumencezent of
activity at Navy E,Q, in oxder to coafront a presumcd eneay, and until the
" 831d incident with the éhip "L;be:ty", the latter was not to be fouad on tha
Combat Information Centre Table at Mavy H.Q,
13,. Upon receipt of the reports sbout the shelling of the El-Arish cozst the
. Acting Cﬁief of Xaval Operations called.tﬁe Hegs*;} tie Havel Department to
the Cozmand Bridge, and the latter took over, ie ccmwand on the bridge, .

.

. ordered the dispatca of the toppedo boats and, aircraft and their attack on
. . ? .

o

the target,

povs
-

At 14,20 hours 0,C. Navy arrived at tﬁe Ccznand Briﬂge ‘and 1t was he vho
suthorized the commander of tne toracuo boa: divisicn to attack, At the !1r3: d‘
stage of activity, with the appearance of the‘dead of the Naval Leparimeat,
there was present on the bridge the Acting Chiaf of Kaval Cperaziaas (a duty

- which he took over at approximately 10,30 hours), At a later stage the Chie. |
of Naval Opetacions returned to the Comasad Bridges . .
14, -;he subject matter of the first two counts of the plal:: is the faii&:e /
tb report the fact that the American ship "Liderty" was seen t&ithc norniqg -
hours of the day of the incideat, sailing in the vicinity of the Isracl

coast, uader the first count - to the Hezd of the Maval Depertment, end .

under the second count - to Afir Ferce H.Q, - e



Accozding to the third count of tua plaiat “the extent of the veracity

" and credibility of the ropo'ts on the sholling of El-Arish from the seca,’

which raached the Att Force, the Senxo: Naval reptosentctive at.fhe Adx
Force and the Navel mission at GelleQs, v~ not properly 1uvescigated."‘

4
. The fourth and fifth ccunts are aleernative, and allega -ncgligence,

in that an ordexr to attack a target thousht to be &0 enexy target, was

given without checking 1ts national identity and without taking into

escouat that the ship "Liberty" was obscrved iz the morzing hours of thas |

b wetme

- day sailing in the vicinity of the Israel coast.

In the sixth count, the Chief Militgry Prozecutor charges that the

cxder of the Wavel Department not to attack the ship, suspected by the

division of being an enewy ship, “for fear of error and out-of-uncartatntyl: co

" with regard to the true identity of that ship”, vas not dalivered to the

~divisioa, . '

?1na11y, in the sevanth connt, the Chief Military Prosecutor ch-tgcs
that "aircraft of the Air Porce and tc*pcdo boats attacked the Anerican
ship YLiberty” 'on an unfounded assuap;ion =~ resulting froa fallure to
tako ressonable steps properly to establish her.id;ncity ~ that she was
an Egyptian warship”, B |

To estsblish the plafat, the Chief Military Prosccutor called 34
vitnesses and also produccd.to ne 14 various exhibits, In his fipsl
lubéissibn the Chief Military Prosccutor argued that oa the cvidence, the
commission of each of the offences, that gppear in thc plaln ¢, caa be
attributed to various military personnel, vhom be iadicated by éa:c,

althouzh the plaint itsolf does not wmenticn the accused - (sce section

294(a) (2) of the Hilltary Justice Law, 1955),

wer °
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15, Iz au dnteriu decicion dated Sth July, 1567, I hale that it 1

&ppears to me, prima facio, that offences of negligcncc nay have been
comudited by the Acting Chiof of Naval Operatioﬁs, becausc he did not

rcport to the Yead of the Naval Depar:mcn:. that on the day of the

1ncidont the American ship "Liberty" was observed proceedino in the

vicinity of and along the Isracl coast"; add "that he may have been.
ngg!igent in that after being informed that the target, which was

yeported to b; allegedly shelling tie Ellﬁrish coast was narked CIR - 5,

he did not inform the Head of the Naval Department and/or the 0.C. Navy, that
a vessel with {deatical ox sinilar markipg had earlier been identified,"

"4s a resuit of this decision of nine, the Actinp Chicf of Naval
Operations appeared as accused and vas representcd by the Chief Hilitar)
Defence Counsel, He called 3 wicnesse,, made a statement under oath and
produced.5 exhibits, . . . . ' oo
16, Before.dealing with eacﬁ count of the plaint, I nust observe that it
is clear to me that it is not pe » function to detsrmine, in any manoer
vhatsoever, vhether tha ship "Libert}" acted properly at any stsze prior to
the incident or curipg the incident itseclf, 'Hy task is.to decide vhetzer sny

offence Hss been cosmitted by any militery personnal 1nvolv~d in this

- incident, 1,c. as is stated in section 297 of the Miiitary Justice L*u

1955, "to decide waether or not there is sufficient emount of priua facie

‘ evidence to justify the cocmital of the accused for trial", At the same

time, siﬁce thé subject matter of the plainé beiore me are offences of
negligence, I will be unable to detexnidnc the reasoansbleness of the
conduct of all those concerned in the matter wichout exaxining the conduct.
ol the ship, 232inst the bac&ground of the gcncral cituation, as was

described to me, - ' .- . _ .
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connection botween the Amcric;n cupply sh:lp, reported on that morning in
another locdt:lon, and the target discovered by the torpedo boats.

The Acttng Chief of Naval Operations testiﬂod, that upon assuxdr.g his
duties, ke was not informed of the reports tacatved at 03.40 hours at liavy
H.Q. about the prﬁeseixce of a ship at a distance of 20 piles north of El-Axich, |
while tlie .repor:! of 10.55 hours related to the presence-of the "Liberty™
70 niles west of Tel-Aviv in the early hours of the mornigz. ¥ shall go . .
further and say, that after hearing 21l the witnesses, it éppéars < =2 that

even on the assurption, that the presence of the "Liderey® as such, 20 miles

north of El-Arigh, was known to the concerned, that would not have alcered

. the.conclus:lon 85 to the nature of the terget discovered by the torpedo boats,

that it vas an enemy warship, accordiug to r 1 the said datd.-
. L : e
Since I am of tue opinion that tie asst‘;'nptian a8 to an cnewy ship was
U .
reasonaile, I have come to the conclusioa, that the order givea to the

aircraft to attack was in the said cifcunstances, Juscified,

‘ '
. ' . .
25, At the second stage of the activity of our forces, upon the receipt of
the report of the pilot with regazd to the marking discovered on the hull
of the attacked ship, the order was given to ceasc the attack, and et a later .

stage the Division was ordered to drav mear to the target and make a visual

identification, During this stage the susaicion ¢ the Acti-w Caief of ¥aval -

| Operatioas vas iadeed aroused, that po.‘sibly the target attacl.cd vas not cc

encuy target, but at that rocent it was the Head of the Yaval Departz:ant vho
was diractinz the activity, at vhose; side was the Chicf Sf t:av.;l. Gpercticns, .. .
vho had =eauwhile returzed to the Counazd 3ridge., In the course of r.elibcntions _
&ad aticupis at A.dentsiicat,ica at Iaavy E.Q., the 0.C. Ravy artivcd et the ) .
Cozand Bridgs, and he took;p’ver the cozmand from the Head of the Kaval

Department,-

=t g W mem . e s e
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that in the course of the £ighe with the :u’o-.n-aripe the Heced of the Naval
Departrant was presast on the Co:':a:.;q'.i dridzes At the samo tire an
émerican supply ship was marked {n red on the Combat Information Centre

Tabls, and during a nouen..ary lull :l.. viie fight, the O.C. !‘avy, vho ‘vas

.diroct.'.nw the fight, 1nqul:.ed into the mport of the marking, and ordered

4t to be chnn«ad to freen,

The Actiny Chicf of Maval Operations testified that he was zn eye-witness
of the said avent, ar? concluded '.-':'.c:ef‘.o:n that tte head of tqe raval

Pepartnent knew about the precence of an American ‘supply ship in the area,

" as had already becn reported in the hours of the woxming, This assuzption

Bocns to me to bo reasonnble under circumstances, &nd therefpze I take

~ the view that no negligence'on his pant has been proved, even prima facie,

As repards the sccond stese — that ie, the faflure to draw the attention
of the Head éfthe Waval Department to the fact that the marking, which the

pilot had rerorted as beirg cn th.c hull of tke ship, was sinilar to.the -

rarkings of the “I.iberty“ - 4t is py. considered opinion, thcre was mo \rgzson
fot hin to ropeat this information to the Ecad of the Haval Depariment, : \\
Hitnesses related tha" the HNaval Liaison Officer at the Afr Force p:a;sed’
on to the Naval Command Bridge thz report on the marking emd its si_.nﬂa-it;‘ :
to that of the “Liberty", and the officer with whom he spoke, repa ated‘h;.s
words in a loud voice, so as they vere hcard by all pr;:sent o. the bridse.\ N
i;cluding';hc Eead of the Hdval D;parmcné and the _Ciz-ief of Waval Operati:;'ns.
What reason, therefore, was there to draw the 'attcnti.en to.the Fcad of tl.e\\
Kaval Departrzat to a fact whick had been audfoly anzouuced by the said offi\;‘t:er?

#oreovar, 23 I have already polated out, the Acting Chicf of Naval Cperzgtoas
bad reasomably assumed that the facts of the praeseace of the "Libe:'t.y'.' !.n‘ the .

[

area, was knovm to all coacerned,



->w Yhoe

o ona pres:nt, indeed, had connccted this vepors with the targas

. attacked, but I shall consider this question, when I ¢esl with the

coasunableness of the attack on the target, under tae given circunstancec,
. ’ .

18, As to tha aecon count the Chief'nilita:y'rrosccutor argued that it was
" the d;ty of the Maval Liaison Officer at the Alr Force to rééort to the Alxr
" Borce, where he represented his 8ervice, the information about the presenco

of the "Libé:ty" in the 2rea, and not having doue so, was negligeat ia

the digcharge of his duty,
v This argument is unfounded,. Th§ responsibility'ior the acienge of
Isracl against emeny Naval actions rests solely with the Navy. It was mado
clear to me in this dastance that the Air Force fulfilled,nerely &n auxilta:y
function, vhile the responsiblity for identificatioa and a:tack.lay upon
the Nevy. Even though Air Force U,Q. issued the order to the pilet to attack,
. it uma really an order issu2d by the KNavy, passed on through Afr Yorce H.Q.,
- snd the respoasibility for its iesuc falls upon wheever issued it at Naval E.Q.

The Naval Liaison Offi;er at tﬁe Air Force well knew, that the report
on the “Liberty"™ was transmitted by hin to.any;E.Q.; and he was entitled to

assurce, that vhoever decided upen the attacl, had fcae €o aﬁter.taking the

sbove fact into conciderstion, What reccon was there in fcedin§ tze Air'?brceij

vith information end considcrations whick did uot comcern it?

[ 4

15, It &ppears to &2 that it would be proper at this stagc‘to dea) with the
sixth count, in waich tie Caief Military Prosecutcr alleses that the Torpedo
Boat sivisiou Cozmander was not. provided with the order of the Naval
Da;artzeét not to attack a }hip, suspected by the former to be an enexy

vessel, for fear of orror aad uancertainty as to its true 1dentity,
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in the operationa.losébook of the fleg boat, caérying the Divigion
Cormander ‘on board, it was recordad tﬁa: at approximately @ hours an.
order in the following terms was received from uaval Operatiansbnranch.
“Do not ntcadk. It 15 possible that the aZrcraft have not ideutified
cor:ecgly o Agiztlar on try, uade at the sexe tima, 1s to be fouad 2In the
' var-diary of Naval Opetations drnnch as an instruction trensmitted to :ne~'
Division. . |
Vhen the entry was produced to the Division Comander, he clzimed that
. O such message ever reached hinm, the deputy comzander of the boat, tkreough
vhon contact'between the Dividion Coomander aad Huval Cperations Branéh vas
maintained, testified, that he roceived the message and passed it oa to the.
Division Cotmander,
_ Although considerations of the credidbility of vitnesses sheuld not be part
-of ny functions, it appears to me that in the normsl course of events as
described, the message was - pa°sed on iu the nor al course of repp sting to tﬁe
bridge of the Division Coz:ander, Xt is roscible that the mesgage escaned
the awareness of the Divicion Commarder in the heat.of battle,
In sny event, bé the matter as it awy, theré is icsufiicient evidence

before me, justifying the comsittal for trial of &ny accused persoa oa these

grounds, acd accordingly I so decide,

—

20, Tne third count concerns, as hes been safd, the iasu}ficient investizatien
of the veracitg of the report on the saelling of El-irish by the Zeval Lizison
Officer at the Air Forée. who was ordercd to do so by the Head of the haval

.Departncuc. | |

It is not disputed that the Lisison Oificer clarificd with Alr Force .

E.Q. the éourge of the report coaceruing the siclliug, and wes -told tSat the

source of the information was the Ai ir-Crouand-Support Cfficer, I=cdiztely

oo *

thereafter he was informed by C.H.Q., tiat reports of tho shelling were being
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in suming-up the seventh couat cf the plaint, the Chief iilitary
*.  Prosecutor say nevli(;ence in the giving cf tia order to tha aircraitc
" and torpcdo beats to atteak the ship upon en unfourdeé Fresucption that it

vas an Egyptisa varship, and this as o consequence o"' ﬁot having teken

%o as o wa cpe
.

reasena§1e dteps to sscertzin properly fts idantity. As pai-ties to t:ha

-\ " megligence, the Chief Hilitary Prosecutor joined the Head of the Raval '
N

\\ .- Departuent, the Chief of Naval Cperations and the Acting Chicf of Haval

A}

Ce ratians (vho fulfilled hifs functions uu'ins a u...xt..;in period em thsat
‘-..."‘2 a;y), the Torpedo Boat Pivison Commander, ar.d f:lnallj. mf.uough indircetly,

: '. the Noval Liafscn Cfficer at Afr Porce M.Qu . .

7y

N L. .
;j’-/ ' ', 2#. It eppears to me that t‘\c activity of’ our £or:ces in t‘zc sai& incidcnt.
J,"" ’nay be divided fnto thres stages: '
/ ‘, i (a) ths first staze, in uhich the order wes :;:lver;. te Adr Porce
| { .. " ' ‘planes to attack tizc targnt,'ax‘xd' ‘their sttacl:;
4 ' (b) an i.nternedlate stage, after tao tcport of the aircraft
,' r."’ 4. . sbout the marking of the attacked Snip w..th tke
o . synbole “CTR - 5";
4 . (c)‘ tke identificaticn of the target as the ship “El-Zosir"

and the attack of it with torpedoes.

L 23. Ir uyr opinhion, on the evidence I heve heard, there are five factors,
'¥as a result of wvhich the assunption arose, that the target wcs’an'eneny
°ship and should be zttacked:

(2) the report on the shellins of tbe El-Ari sh coast for
. ’ hourzs oa end;
( .(b) -ihg spced of the tarpet, assessed by the torpcdé boats as
"23.to 30 krots; ‘
(c) the c;urse of the target towards Port Said;

ons

(d) .tha report from tke aircraft that the target vas a
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w..r...xip anl earrizd no naval o otier idoatificatien -
, Darss;
(e) the locatlon of the ship =-'close to shore in a battla

- gone,

Thcro is no doudbt that t'he dominant factors were the speeci snd the courge of

the tnrvet. .-Iost reuarkably, it were two torpedo boats’ of the Division,

-waich dctemine.l the spued, although it was proved to me beyond a°

l‘mdou of dauot, that ro ship of the class of the “Liberty" is cipadla .of

devaloping a sp\.ed abova 15 knots, this being the theordtical raxirgs
spaed linit. . |

-24s The Chicf.mli:.rv pranecutot is sminq up his argu:::gn" with xasyect

" to this stoge cf the incidect, teiteraten d..ch eaphesis that the root of the.

negligecce of all parties lay in their dlsrc*ard of the presence of the chip
_"Liberty" in the vicinity and not conn-cting the target discovered by the
torpedo doats with this ship..

It scems to me that théses canéc;ra-.e were entitled to asét.-r;e, ‘that they
had before them a correct Terort ac to the srcet'; of the target, vithin the
usual 1limits of ressonacbla ezrer o£ 107 to 153, xdlying upon the existing
mears of determinipg the speed of the tarpet, .

The initial apeed of the target, doternmined by the toncdo boats at
30 knots, and received with doubts, wes Verificd vi:h:l.n ainutes and finally
;onﬁmed as a spe ed of 23 Lnot.., as is custo:aary at sea. .

It was therefore the s;eec‘l of :.!-.c gct, waich le.i to the fiaal and definite
coaclusica, that this was a niditary veszel, and thus tnete %as no reasoa
for zumising, ic view of this dati=n that the tarzet could possfbly be.

the ship "Libercy”., If we add to this t": otrers frctors ...ntianed above,

their cumwlative effect was to zmegate say presumpiioa whatsoever as to a N

Py
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vhen the féqucsr. for 1dent1f1cazlon follovs an afrecraf: a::acu. Sueh gn

event should have, in 1y op:lnion » Made the cav:ta!.a ruuli.sc, that he had boon
attacked bcc.-msc he vas regarded as an eneny tar'-ct. -

X 'r._dd:ltion Iast 2dd that the mvi.sicn Corwander gave evidenc~ fro:n .
the experience of the Navy fa the s:Lnai Yax, that wvhen t‘\c des:royer "Ibrahi:n |
Bl-Mal" was requested to identify itself 'b; our vessels, she zavc tue same
. veply "idant.i..y yourself First", Lﬂ.e.:i..e, the Divisivg Cormander and one of

the torpads bhost commmders tas tificd, that the *::3@: a3 reportad o hav..

- o

operad £ire upon cae of the torpedo hoats, Lndar tiose circuns:ances it ue:s,
\__*v_

that the fdentificaticn, in the third stage of the activlty of our forces,

¢ . . .

" as the “Ci-Xagir", was well within Teasoa, i

To sun uj these last counts, my conclusion fs that in all the ctreumstances

of the case, the gunduct of ayens of the ;{ i.ival officers concerned in this
incideat esurot be considered unrc..scnable‘ to 2t extent whick justifies hts
cum:lttal fer trial, | '

Yor all ry re;.re: that cur Iotc»s vere mvolved io an ircident with & '
v.-.ssei: of a friondly_ sta:e, ané its gad outcore, I ought to put the bebavior

of each of the officers, who ked ooy oxnection witk the incicant, to the

test of the conduct of reesoezkle cificers duvring was -operations, vhan the -

nsecl arm of the Israel Defence Forces wss confrsntad with nari:im forces
superior; in nurhers, and vhen 211 involvad were consclous of the task beforé.
thhn — to protect the gafcty of Israel, tc ideatify cm'ry ety tl-.r_catcaing
£raa the sea; to aiteck it speadily and dcst:o-- it, The cri::e:icn for .
rcasanaﬁlc conduct ﬁtie: these conditions 2y pess L‘alc.dif:'er £roa thatjn
ti::uaa of ralative guiet, hdeed, ‘whoeover peruses the avple evidonco prescnted

to ne, nzy concelvably drav sone lesson renarding tha relaticns betcen the

' two arms of the Isracl Tefance Forces, which were involvad in the ircident,

~ and the-operational proceduras in tincs of war, particularly betueen the

i.f crent brzac..c &Z the Navy == bnt all this is cartafnly sot vithin the

o °
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Iﬁc visun{ identification by the Division Cornander en the 8pot vas
avaited at Navy H.Q., fouowlng. apperently, nivivlnn nnd the averencss of
. & possible canouflagc of markings by an Egyptian ship. ,rnu idcatifaction
vas not c.clayea and the Divisica Cormandar reported the cefeafa
ddeatificarion of the vessel as an 'gyptinn transyort ship 2amel uI-Zasiti..
It is noteaorthy ‘that the iaencificaticn of the targot as tuc “Zi-Tagic" .

was made both by the Division Cormaander and the Comnandar of saother torpedo

" boat, and on exanining nhotographs of the two ships I on gatisfied that 2

lzkeness exists detween then, and that an errar of identifs o 1is possibic. .

@specially having regard to the fact, that fdentification was nale vhile the
Ship was clouded in smoka, Ce . .

The Caief Hllitary Procecutor ettacked this identification =s urreasonable
in view of the facr that it was cleax to all thoze involved 1n the 1ac‘dcn:,
that ¢ was 1ncanceivable for this auxiliary ship to shell the El-Arish cous:,

or for her evar to ™ove et a speed of 30 or 28 knots, Re al:co argeed that itc

"'presance at the scene of the incident was without logie. The ansver to tﬁis

subnuission, as explainad to me, was that those ‘concemed were entitlce on the

8ssumption that the coast was 1naeed shelled, to surmise that ske forn»d
perhaps, part of the vessels engazed in the shelliag of the shores which
succeeded to get away fron the arca, which she lagged *behind thewm, Cr, L
one. of the witnesses con:cndcd she had come to assist in the evzcustion of

Egyptian soldicrs, strazgling in the areas occupicd by our forces,

-
—

26, There is mo dbubt to the fact, that the rcfusal of thre "Liberty™ to
identify herself to the torpedo boats, largely contributed to the error Sf
identification, The Division COznandet tcstificd tna: he si*nallcd thc
YLiberty" after the aircraft srtack and renues:ed 1es identt lezticz %, and
was angwered "identicy ypurgelf first™, If the conduct of tha captein of
tha ”Libettyﬁ can s$till be explained by the auston existing, &s I kzve heard
fa maritice tréditioa, that a vcssel velonging to a pover does not identify

1tse1f first to a smallcr vessel, then guch conduct cannot be cozptehcndcd

R SIS AT
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when the request for identification follous en afrcrafe attack. Sueh aq

event should have, {n uy opinion, made the captain realise, that he had been

¥

8ttacied because he was rogerded as an cneny tarpet. .
I'addition I must add that the “tvisicn Comszander gave evidenc~ £tom
the experience of the Ja\ry fa the Sinai Warx, that when the des*roy.t "Ibrahim

Bl-Aw'al" was requesred to identify itgelf i Dj our vessels, she zavc the same
. reply "‘d.mt‘..y yourself first", .~1Le.r-se, the Division Cormender and ome of

the torpzdo host coamzmders testified, thas the target was repo::ed to have

opetad firc upon cae of the to:ncuo boats, Under these circuﬂs:mces it seens,
—emed Fae

.that the idautificati_.cn, in the third stage of the activity of cur forces,

[ . .

" as the “"Ti-Rasir™, was well within reasoa,

To sunm up tbese last counts, my conclusion is that in all the ctreumstances

of the case, the gunduct of ayens of the v._"val officers concerned in this

-
[

incldent ezarot be considered unreas cnable} to et extent vhichk justifies his

'n.—

comnittzl for trial,
Yor all my re;.ret that cur forcﬂs s:crc. 1nvolved iv an iccident vwith o
vessel of a friendly st....e, anc‘. its sad outcome, I ouzht to put the behavior

of each of the officers, wko bed 2oy cornection vitk the incidant, to the

test of the conduct of rcesorckle efficcrs dvring war operations » Vo tre

navzl arm of the Israel Pefence Forces was confronted with maritime forces

wperior in numbers, sind vhen 2il involvad were consclous of the task beforcA

thhn — to protect the safety of Ysrael, tc ideatify c"'-ry snemy thrf'atc..in‘*

—r
e~

from thz sea, to attack it speadily and d'- t-—o“ it. <he criteriea for

.
tcasona"lc conduct un..e. these conditiosns =3y possidle diifer £roa that in
tizes of relative guiet, Indeed, whoeover peruses the arple evidoence presented

to ne, nzy concelvably dray Fone lesson renarding tha relat icns between the

3

' two arms of the Israel Tefance Forces, which were involvad in the ircident,

-

" and the-operational procedurss in tinmss of war, narticularly boetveen the

diffcrent draaches o the Navy -- bat all this is cartainly mot withic the

.
. -
- -
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_ #cope of wy inguiry, Yet X havo no: clscovered any do sviat.oa from the

. ;otm:‘ard of re.wonablo conduct which would Justify thc cozzittal of anyone
. >
for tthly : o . - '

In view of vhat ha' been sald above, I hold, that thoré is Bo sufficie.:xt

e mount: of_ Prima £ncic facle ovidence, justifying comitting anyono for grisl,

"*_ " civen the 13t8 doy of Tumuz, 5727 (21,7.67) zmd read fn the pTesance -

" of tho Caiaf .111 itary ?rosocur.o: -~ .\..v Sezen Xednmi, the Chiles Milizary ! -

] Dc.fcnu counsol o~ Szm—Aluf Tein, and the Acting Chicf of Naval Operstiocas,
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